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s halinde faile verilecek olan cezada icra 
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1 SOYASLAN (1994), , Ankara, s.51.
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ATTEMPT TO CRIME IN TURKISH CRIMINAL LAW 

 

GOLLU, Aysegul 
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Thesis Advisor: Prof. Dr. Dogan SOYASLAN 

December 2022, 138 pages 

 

The purpose of the criminal law is to take the action of the perpetrator, who 

proceeds on the path of crime (iter criminis), to be sanctioned by intervening after a 

certain stage in order to protect the social order. Here, since the thought stages and 

preparatory movements in the first part of the criminal path expand the area of 

punishment, they are accepted within the freedom of the perpetrator and cannot be 

punished. It is also not possible to prove that the perpetrator's state of thought and 

preparation will constitute a basis for committing a crime. The perpetrator also has the 

opportunity to withdraw from the idea and decision of committing a crime that does 

not turn into any action before starting the enforcement actions. Criminal law includes 

cases of strong suspicion based on concrete evidence within the scope of being 

punished. The action taken by the perpetrator can only be punished when it leaves the 

stage of preparatory actions and moves to the stage of execution actions. In this respect, 

the distinction between preparatory actions and enforcement actions on the way to 

crime is important in terms of holding the perpetrator responsible for attempted crime. 

The purpose of penalizing attempted crime is that the perpetrator puts the legal 

interest protected by the legislator in danger by demonstrating his will to commit a 

crime with his action.  

In Turkish criminal law, the attempt was regulated under two separate headings 

as "incomplete attempt" and "full attempt" according to the completion of the 
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execution actions in the TPC numbered 765, while the new TPC numbered 5237 put 

an end to the distinction between incomplete and complete attempts. According to the 

complete a crime that he intends to commit by means of suitable actions and cannot 

complete it for reasons beyond his control, he is held responsible for the attempt. In 

case of attempted crime, the perpetrator is punished according to the gravity of the 

harm or danger. The distinction in the old law numbered 765, which was repealed to 

this regulation, regarding the fact that the perpetrator would be given a lesser penalty 

if the enforcement actions did not end or the enforcement actions ended but the legal 

type envisaged result could not be realized has disappeared. The punishment to be 

given to the perpetrator in the event of an attempt is not based on the criterion of 

whether the execution actions are over, but the weight of the damage and danger that 

will occur as a result of the perpetrator. In our opinion, the judge has been given a kind 

of discretionary power while appointing the sentence. The removal of the distinction 

between incomplete and full undertakings in the new TPC has been an appropriate 

arrangement in terms of implementation, in terms of ensuring unity in the proceedings. 

The undertaking institution is included in the general provisions of the Turkish 

Penal Code No. 5237. Since the completed forms of the crime types are included in 

the special part of the law where the crime types are regulated, if the attempt was not 

regulated, it would not be possible to punish the perpetrator who attempted to commit 

a crime in accordance with the principle of legality in crime and punishment, since the 

crime that remained at the stage of attempt does not comply with the definition of 

crime stipulated in the law. For this reason, it is a general provision as it can be applied 

to many types of crimes, as we will discuss in the following sections of our study, 

which is organized in the section of special provisions. 

The elements of the enterprise are divided into two as material and spiritual. 

According to the regulation in the Turkish Penal Code; The material element of the 

attempted crime is the initiation of the enforcement actions, the availability of the 

action, the completion of the enforcement actions, and the moral element is "caste". 

Based on the research we have done in doctrine and practice, it is the fact that 

attempted crime is one of the most discussed institutions in criminal law and that there 

are still some debates and disagreements on it.
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Keywords: Attempt, initiation of enforcement actions, availability of action, inability 

to complete enforcement actions, criminal path 
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kanunla belirlenir. Bu ev

uygu  

faile 

nedeniyle ceza hukuku 
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kurumudur. 

 

aksak  

tez Birinci 

 ile 

yolunun evreleri, i,   

ise di unsur 

nu. de 

de

, 



2

sonucunda; 

 uygulamada da 

merc  bulunma nedeniyle ceza 
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1.1.  

1.1.1. Genel Olarak 

Genel  

2  hukuk kurallar

kabul edilen eylem,3 ceza ve 

4 

koy

5 

yasaklanan eylem 

olup, eylem

 

                                                           
2 2020a), ,  

s.211. 
3   Berrin AKBULUT (2021), , 

s.251.
4 SOYASLAN (1994), Ankara, s.3.
5 Kriminoloji, , Ye s.21.
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erilmektedir.6 

7 

 meydana gelebilir.8  

9 10  11 

yazarlar da mevcuttur. 

 alara 

bu durumda 

sak; 

 

1.  

1.1.2.1.  

 Soyut bir nesnesin 

faaliyettir. 12 13  

                                                           
6  , s.214. ; Nevzat TOROSLU ve Haluk TOROSLU (2021),  Ceza 

. 
7  Sami 

 (1983),  Adalet Dergisi, 
 s.802. 

8   
- 

anda 

 1994,  s,3. 
9    

BACAKSIZ (2022),  
s.467-  

-489.  
10   Berrin AKBULUT (2021), Ceza Hukuku Genel 

Ceza Hukuku Genel 
  s.295. 

11   ; Mehmet 
, 

-346.
12 https://tr.wikipedia.org E.T.09.09.2021.
13 https://tr.tdksozluk.org 10.09.2021.
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14 

 z , zihinsel 

 

olarak zihninde 15 

 

her hangi 

umlar metafizik, 

16 

imkans

17 

Ceza hukukunu

18 B

omut bir eylemi ile 

ceza hukukunu  Fakat ne zaman ki, 

a bir tehlike 

   

 

 

 

                                                           
14 Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.295. 
15  etlerinin Birbirinden 

 
16 Mahmut KOCA ve  , , 

Ya .
17 Pervin AKSOY , Ankara, s.18.
18
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r, karar 

en son karar  or

Fakat karar eye karar veren 

durumu d 19  

1.1.2.2.  

in 

20

inde kurgulamalar hareketlerinin 

  

hareketleri ile zor

olur.21 

h 22 

eder. 

                                                           
19   -21. 
20  Devrim AYDIN (2006),   

S.1, s.86. 
21    

Ankara, s.702.
22 2012/2013 E., 17.04.2013. 

www.kazanci.com.tr, (E.T.10.01.2022)
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konusu olur.23 

 

24 

25 

 

26 

1.1.2.3.  

 Belirli bir 

 

27

 

, objektif 

 

. Objektif ki etkenlerle hareketin 

sonucun 28 

z. 

                                                           
23 Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.295. 
24  
25   
26 SOYASLAN Dokuz 

, C.3, S.1-4. s.289.
27 Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.295.
28 , s.17.



6

Kesinti terir. 

K

 

tamamlanmazlar, belli bir za

gerekir. 29

ir. Muhtemel 

30 

 

1.1.2.  

  

. Bazen 

31 

 

edemeyiz. 

.32 ile 

 

 

                                                           
29 Ruhan ERDEM 2022, age. s.347. 
30 Nur CENTEL, Hamide ZAFER ve MUT (2020), , , 

 
31    A

terim r. Devrim AYDIN (2009), 

32
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 rn; B ile 

 

 

 

 yleyemeyiz 

tikten sonra 

 

bu 33 

 

1.2.  

Anayasal bir ilke olan 

f

34 

da ta

35 

36 

                                                           
33 . 
34  Ankara, s.63. 
35 Ma , age. s.417.  
36  

ERMAN (1997), 
Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.305.,Evrensel doktrinde 

savunan yazarlar -32.
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37 

38  

1.2.1.  

  

 olmayan 

 

 

 failin kast edile

eketlerle 

hali 

olabilir. 

 ikinc fail 

patlamay   ikinci 

 

ileri bir icra  

 

39 1Haziran 2005 d

                                                           
37      

  s.13, 
 s.555-556;  2022, age. 

s.351. 
38    

SOYASLAN 1994, age. s.55  
39 Madde 62 - 3112/1 md.)

yan 
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de 

 

kalan rlar dikkate 

40

41 

a 

 

1.  

 

 olan gerekli unsurlara sahip 

 

Ceza kanununda 

42 

                                                           

ha

(https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved
=2ahUKEwj40rbkiaf7AhWoXvEDHUyeD48QFnoECA0QAQ&url=https%3A%2F%2Fwww.me
vzuat.gov.tr%2FMevzuatMetin%2F5.3.765.pdf&usg=AOvVaw02SMtmk4Rz3vnsPWU8jiap ) 

40  
 

, 
,  s.138. 

41    d
. 3. 

 kasten 
isabet 

ettiremeyen fail de 
42 2009, age. s.33.
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43 B

44 

  

 , 

b

.45

Madde asli olan

46 

ak kabul edilmektedir 

sor  gelmektedir.47 

.48 

. 

49 

hareketle kast 

 

                                                           
43   1997, age. s.120. 
44  Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.305. 
45 TAN 1967 age. s.63; Faruk EREM (1973),  

Ceza Hukuku, C.I, , Ankara, s.315; Nevzat TOROSLU ve Haluk TOROSLU 2021, 
age. s.305. 

46   age. s.305. 
47  Erhan AKDOVAN ve Cengiz TOPEL (2015),  

Dergisi, C.7, S.67, s.18-20. 
48 SOYASLAN 1994, age, s.52.89
49 age, s.52.
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Tamaml 50 

hangi bir sonucun 

51 

beli kir. 

1.2.3.  

mler genel niteliktedirler. 

 rn; Kasten 

52 

geti 53 B su olan kanunun 

                                                           
50    age, s.53. 
51  age, s.32-33-34. 
52 , s,488;

SOYASLAN 2020a, age, s.335.
53 , 2020a, age, SOYASLAN 1994, age, s.51-52.
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54 

her 

niteliktedirler.55 

n 

56 F

 

. 

 

 

sten 

lenen asli normun 

57 

                                                           
54  , 

s.418.  
55 SOYASLAN 2020a, age, s.336.
56 Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.256.
57 .
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1.2.4.  

 

 

 

 

58   

lin eylemi iradesi 

ki , 

59 

yleyebiliriz. 

az ceza alacak 

, 

 

                                                           
58 s.47.
59 Nur CENTEL, Hamide ZAFE UT 2020, age. s.439; Mehmet Emin ARTUK, 

.
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60 

1.  

  

 

 

t

61 

 

norma ba 62 taya 

. Bu durum asli ve tali norm

  

                                                           
60 SOYASLAN (1994), age, s.55. 
61 Adem 1994, age. s.47.
62 2022, age, s.416.
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1.3.  

1.3.1. Genel Olarak 

Kanunda belirti

eylem ve davr . 

cezalan , 

63. 

Doktrinde 

bjektif ve her ikisini de kapsayan karma teori  

 

1.  

1.3.2.1.  

,  

64 

65 

66 

67 ilki 

 

                                                           
63 Pervin AKSOY  2009, age. s.39. 
64 ERDEM 2022, age. s.360; Nur CENTEL, Hamide ZAFER ve 

 2020, age. s.454. 
65 SOYASLAN 1994,age, s.26.
66 2022, age. s.417.
67 Pervin AKSOY 2009, age. s.36, Adem 1994, age. s.50.
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1.3.2.1.1.  

Da  

zorunludur. 

68 

  

e  potansiyel 

tehlike  meydana gelen bu 

potansiyel 

69 

nedeni.70 

 

etmesi 

 

  somut olay 

neticesi 

                                                           
68 Adem  1994, age. s.51. 
69 SOYASLAN 1994, age, s.27; Adem R 1994,

2022, age. s.417-418.
70 59.
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71 

edensellikten 

, ir 

72 

1.3.2.1.2.  

 

 me ihtimali e 

73 

tehlike kast edilen 

 Burada hareket 

nfaat bir zarar tehlikesine maruz 

74 

 

                                                           
71    age, s.50-51. 
72 age, s.51.
73 , age, s.29.
74 Pervin AKSOY 2009, age. s.42; Adem 1994, age. s.125.
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75  

 

tehli

 Y

 

zal 76.Bu 

77 

1.3.2.  

78

79 

 

 gerekir.80 

81 

82 

 

                                                           
75 Pervin AKSOY  2009, age. s.43. 
76  
77 Nur CENTEL, Hamide Z  2020, age. s.457. 
78 SOYASLAN 1994, age, s.30. 
79  2022, age. s.418. 
80 ;  2020, 

age. s.439; n2022, age. s.386. 
81 SOYASLAN 1994,age, s.31.
82 SOKULLU AKINCI, Fatih 

S. 2000a), s.306.
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83 

- 84 

Failin eylemi eksik ya 

 

dan 

savunu

85 

86 

 

nden mutlak indirim 

sistemi 87

benimsenir. 

88 Bu 

                                                           
83    SOYASLAN 1994,age, s.31. 
84     2020, age. s.440. 
85 SOYASLAN 1994, age, s.30. 
86 M. Emin ARTUK (1989),  Nevzat 

TOROSLU (1998), Ceza Hukukunda Okullar  , , 
, s.370-371.

87 M. Emin ARTUK 1989, age, s.245.
88 SOYASLAN 1994, age, s.32.
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uyg rarak  

Fai  

 

 

edil  

 

 

89 

1.3.2.  

arara tam olarak 

90 

                                                           
89 Pervin 2009, age. s.42.
90 SOKULLU AKINCI, Fatih 

S. s, 307.
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li

91 

1.3.2.3.1. Etki Teorisi 

 Alman 

hukukunda egemen olan bir teoridir. Etki teorisine  t

sebebi 

92 

likelilik iradesini esas alarak

93 

-psikolojik nitelikteki etki gibi 

  

 

94 an her somut olayda, failin hukuka ay

 

                                                           
91  2022, age. s.419. 
92 Adem  1994, age. s.108. 
93 2020, age. s.441.
94 SOKULLU AKINCI, Fatih 

S. s.307.
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1.3.2.3.2. Fail Teorisi 

yarar  

95

belirtil

 da failin eylemiyle meydana gelen tehlike sebebiyle 

96 

 temele 

 

 

il 97 

1.3.2.4.  

huku

98 

 

                                                           
95  2020, age. s.441. 
96  2022, age. s.419.  
97 de 

 

Bkz. Adem 1994 age. s.107.
98 2020, age. s.416. 
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99 Fail bir 

n sebeplerle 

 

an 

100Bu sebeple doktrinde 

 

ini, t  

101 Objektif 

 

gibi 

102 

teoriye 

103 

kab

am olarak 

104 

                                                           
99 ALACAKAPTAN,1967, age. s.60. 
100  2020, age. s.440. 
101 Adem  1994, age, s.123. 
102  ,  

s.349.
103 age. s.349.
104 Adem 1994, age. s.127.
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nem 

dol  

olan durumdur

iradesini ve tehlikelili

 

 

 -

105 

 

bir tehlike ya

etmemek gerekir. Dolay

 

 

105 s.116.
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 II 

I 

 

 

 

Maddi ve Manevi unsur olarak 

106 

2.1.  

 

 

107 

106 SOYASLAN 2020a, age, s.287.
107 Devrim AYDIN 2006, agm, s.98.
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108 

2.  

 

109 

110 

-142. 

nda kanun koyucu; 

verilir  

 

ler 

111 

                                                           
108 Adem  1994, age, s.183. 
109 s.230.
110 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.113.
111
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durumudur.112 

 

cu 

113 

r. 

2.1.1.1.  

114 

115 

 

                                                           
112 2003),  

i, Ankara, s107. 
113 s.248.
114 Adem 1994, age, s.182.
115 Pervin 2009, age. s.49.
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hem de ki

olur.116 

 

-

 

de 

117 

118 

 

 

 

                                                           
116 SOYASLAN1999, age, s.261.
117 Adem 1994, age, s.184.
118 Pervin AKSOY 2009, age, s.50.
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anahtarla bir bin

119 

; 

veya 

 

120 ; 

 kanun 

tehlik

121 

yan iradesi, 

gelecektir. 

 

                                                           
119 Pervin AKSOY  2009, age. s.52. 
120 Nur CENTEL, Hamide Z 2020, age. s.444, Mehmet Emin ARTUK, 

s.860.
121 , age. s.450.
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2.1.1.2. 

) 

za Kanununda 

122

123 dirilirse ceza 

edilmesi, failin sorumluluk  

 f, 

  lere 

 

konumunu, 

 

 

122 , s.326.
123 , s.294.



31

2.1.1.2.1. Objektif Teori 

Bu 

124 

2.1.1.2.1.1.  

125

 

fiiller veya 

hareketleridir.126 

b

 

edilmesi gerekir.127 

l alan 

en

cezad 128 

                                                           
124  2022, age. s.423, 

 2020, age. s.452. 
125  20  

 
 C.8, S.3-4, s.440. 

126  2020, age, s.452; Berrin AKBULUT 
2021,age, s, 717-718;  

 
127

128

2000, age, s.325.
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Doktrinde bu teoriyi savunan yazarlar

129 

130 

131 cra h

olarak, 

 

 

132 

uygun 

it edilmesi son derece 

133 D

                                                           
129 Adem  1994, age, s.194. 
130 age, s.195;   2022, age. s.424-425. 
131 2020, age. s.46.
132 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.309.
133 , s.417.
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134

 135 

136 

de olabilirler.137 

 

 

2.1.1.2.1.2. Maddi Objektif Teori 

138 

139 

                                                           
134 SOYASLAN 2020a, age, s.261. 
135 age, s.262.  
136 Adem  1994, age, s.195.  
137 Pervin AKSOY 2009, age. s.160.
138 Adem 1994, age, s.197.
139 2022, age. s.424.
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140 

141  

  

 

142 

2.1.1.2.2.  

edilmelidir demektedir. 

                                                           
140  

.447; Mahmut KOCA ve 
. 

141  Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.309-310. 
142  .198. 



35

 

143 

gerektirmelidir.144  

Bunun sebebi ise 

-

.145 

h

olarak; 

va e

146 

2.1.1.2.3. Karma Teoriler 

                                                           
143  ERMAN 1997, age. s.421. 
144

145

146
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147 

148

 

 

 

belirl

 

kanuni tipe uygunluk gibi kavramlar baz 

failin pla 149 

150 

( ) 

151 

getirerek failin 

yani 

                                                           
147  

. , Mahmut KOCA 
 

148  Adem  1994, age, s.206;  2022, age. s.425. 
149  Adem  1994, age, s.207-208. 
150  ,1997, age, in 

-474.
151 s.66-67, Adem 1994, age, s.207; Mahmut 

2022, age. s.426.
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savunan yazarlar ise,  

H yen yazarlarda 

karma b  

2.1.1.2.4.  

Maddesinde 

ic

 

  

belirtilen unsur veya nitelikli hallerin

152 

 

153 

bulunma

152 s.427.
153 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.311.
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kriterine,154 155 

156 157dayanarak, hareketlerin 

 

                                                           
154   
 

 Nur CENTEL, Hamide ZAFER 
s.461-467. 

155    
Y.C.G.K., T. 12.6.1995-6/179-206: 

 Pervin AKSOY  
2009, age.s.93. 

156   
       Yarg. CGK., 19.10.2010, 2010/1-153, 2010/206. 

la 

 

 

 

- -3a-5, 35/2. 

do

-119. 
       Yarg. 14. CD., 05.02.2014, 2012/2733, 2014/1160; cesi san

 

-3a ve 35/2. maddelerine 



39

k da failin hareketinin cez

hareketimi,  

2.1.2.   

Bir 

 

ruya icraya 

  

                                                           
-3a-

e

 

,  
157   
      13.CD., 17.01.2013, 2012/25039,2013/690: hangi bir 

gerek uygulamada gerek 

apart
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158  

 

159 

160

. Bu 

161Vesaiti mahsusa ya yle e

ise bu 

 

162 

2.1.2.1.  

 

163 

                                                           
158  2020, age. s.164. 
159 SOYASLAN 1994, age, s.89. 
160  
161 Adalet Dergisi S.7,s.6 (61. ve 62. 

162 SOYASLAN 2020a, age, s273.
163 age, s.62.
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: 

164 

Ceza Kanununda yer alan  

hareketleri, fiilleri ifade 

 

 

 

165 

2.1.2.2  

 

166 

 

167 

                                                           
164 s.464. 
165 age. s.465.
166 Ejder YILMAZ (2006), , .
167 s.430.
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konusudur. 

hususunda objekt her iki  de kap  ortaya 

 

 

 

168 

 

 bu teori klasik ceza hukuku doktrinine mensup olan ceza 

 

elve

169 

 

168 ERMAN 1997, age, s.409.
169 Pervin AKSOY 2009, age. s.72; TOZMAN 2008, age, s.60.
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170 

; 

 

 171 

 

 Bu durumda 

172 

 

173 B  

174 Somut 

175 G

                                                           
170  ALACAKAPTAN 1968,age, s.67.  
171  age, s.68. 
172  age, s.71. 
173

174 ALACAKAPTAN 1968, age, s.72.
175 age, s.75.
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176 

 

177 

laboratuv

zeh lmesi gibi olaylarda 

178 

s , bu 

179

nda

180 

 

181 

 

182,

                                                           
176  Age, s.75. 
177   2018, age, s.126. 
178  Pervin  2009, age. s.80. 
179  , , s.126. 
180 Pervin 2009, age. s.80.
181 age. s.84.
182 SOYASLAN 1994, age, s.97.
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183 

 

184 

tayi

185 Bu 

 

2.1.2.2.1. -  

failin hareketlerini mutlak yada nispi 

 

186 

                                                           
183 . 

Adem  1994,age, s.186. 
184 Pervin AKSOY 2009, age. s.89.
185 Adem 1994, age, s.127.
186 SOYASLAN 1994, age, s.90.
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zehir 

adece 

ve 

tehlike 187 

188 

Doktrinde, objekt

en 

189 

t -

190 

                                                           
187   2020, age. s.482. 
188 SOYASLAN 1994, age, s.90-91.
189 , age, s.572-573.
190 Pervin AKSOY 2009, age. s.100.
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191 

                                                           
191 C.G.K., T. 2.3.1987, 1-549/92: -

., C. XIV, S. 2, 1988, s. 248-252, (C.G.K., T. 2.3.1987, E. 
1986/1-548, K. 1987/91) YKD., C. XIII, S. 10, s 1550-1551. 

 C.G.K., T. 3.4.1984, 1-398/152: evam 

 

C. I, 
s. 1234-1236. 

 1.CD., T. 14.11.1994, 2946/3871: 

C. I, s. 1239-1240. 
 1. CD., T. 9.4.1990, 576/902: 

tevlit edecek derecede 
yaralama seviyesinde kalan eylemi nedeniyle....... C. I, s. 1240. 

 1. CD., T. 26.4.1989, 871/1393: 
-

-1637; C. I, s. 1240. 
 1. CD., T. 20.12.1988, 4463/4581 -

C. I, s. 1240. 
CUH, T. 2.2.1981, 1/424-18: 

n bir cisim 
. 
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2.1.2.2.2. Sonucu: 192 

 

ya da g

193 

 

 

  

vb gibi durumlarda 

 

194 

2.1.2.2.2.1.  

2.1.2.2.2.1.1.   

 

                                                           
192 

y ve
; TOZMAN 2008, age, s.18.

193 s.1-2.
194 Devrim AYDIN 2006, agm, s.100.
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195 

ne 

 

il  

196 

Fakat h

197 

 

Doktrinde maddi konunun belirlenmesi hususunda Mutlak-Nispi Yokluk, 

-Hareketten Sonraki Yokluk 

 

Mutlak Yokluk-  

nudaki 

                                                           
195 2020, age, s.484.
196 Pervin AKSOY 2009, age. s.108.
197 ALACAKAPTAN 1968, age, s.113-114.
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olma

198 

199 

200 

-  

spitinde 

 

ul edilir.  

 

durumlarda 

                                                           
198 age,s.115-
199 -114.
200 ALACAKAPTAN, age s.116-117.
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konusudur. 201 

oldu n

202 

2.1.2.2.2.1.2.  

 

lik, 

fakat genel olarak 

 

203 

204 

                                                           
201   M. Emin ARTUK 1997,  

-  
age, s.119-120. 

202 Pervin 2009, age. s.109.
203 ERMAN 1997, age. s,452.
204 ALACAKAPTAN 1968, age, s.46.
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205 

206 

ceza verilemez. Ancak, bir kimse

207 

208 

2.1.2.2.2.2.  

 

                                                           
205  2020, age. s.482. 
206 age. s.483. 
207  age. s.484; Hakan  2017, age, s.434. 
208  

. Bkz. Hasan 

Sorunu Maliye Dergisi, 
S.158, s.26.
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2.1.2.2.2.2.1.  

S

209 

Burada  Bu 

 

 

 

210 D

meydana gelmeden fail cez

211 

2.1.2.2.2.2.2.  

212 

niyetini de nazara a  

                                                           
209   Hakan 

Ankara, s.254. 
210 ALACAKAPTAN 1968, age, s.39.
211 age, s.40.
212 Pervin AKSOY 2009, age. s.98.
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gerekir. 213 

S

 

aletleri kast ed

konusu o 214 

2.1.2.2.2.3.  

215 Bu 

inceleyebiliriz. 

2.1.2.2.2.3.1. Objektif Teori 

 

                                                           
213 ALACAKAPTAN 1968, age, s.42; ERMAN 1997,age, s.455. 
214 s.40- , s.140.
215 ALACAKAPTAN 1968, age, s.33; 

2020, age. 484.
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216

 

 

 nispi 

 nispi 

217

 

tesa

218 

2.1.2.2.2.3.2.  

Bir nevi tehlike durumu derecelendirilecektir.219 

220 

                                                           
216  ALACAKAPTAN 1968, age, s.42; ERMAN 1997, age, s.455. 
217  age, s.452. 
218 SOYASLAN 2020a, age, s.306.
219 Hakan 2007, age, s.254.
220 ALACAKAPTAN 1968, age, s.463.
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2.1.2.2.2.3.3.  

Hukuki 

ek 

221 

222Somut 

 

223 

 

gerekecektir.224 

durumunda da 

225 

                                                           
221 

 https://silo.tips/download/hukuken-mkansizliin-flen-mmknszl-lenemez-su, 
ET.09.10.2022 

222 ALACAKAPTAN 1968, age, s.49-50. 
223 ERMAN 1997, age, s.453.
224 , s.52.
225 age, s.53; 2018, age, s.145.
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226 

ancak maddi 

biliriz illa 

 

gerekecektir. 227 

228 

2.1.2.2.2.3.4.  

229 

hareketlerle g  

                                                           
226  ALACAKAPTAN 1968, age, s.53. 
227  ERMAN 1997, age,  s.457. 
228  

229 2020, age. s.479.
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mensup yazarlar; 

yazarlarda; hukuken ko

somut bir tehlike il

erek, 

, 

hareketlerinin de kast e

 

 

230 

. 

aramakta

 

k fiili unsur 

eksikliklerinde, kanuni tipteki unsurlardan 

231D

230 Pervin AKSOY 2009, age, s.103.
231 s.49-50.
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dir. 232

somut olayda mevcuttur. 

 

uni tipte 

 

 bu iki 

233 

 

232 age, s.52.
233 Pervin AKSOY 2009, age. s. 104.



60

234

tehlikeli 

ol

ndan 

235 

ildir. 

 

 

2.1.3.  

2.1.3.1. Genel Olarak 

 ;

 

234 s.55.
235 age, s.56-57.



61

. 

-

-

 

-

236 

meydansa gelen zarar ve tehlikenin 

 

 

2.1.3.2. 

Tamamlanam  

 

k

ne

236 Pervin AKSOY 2009, age. s.30.



62

 

 

 eksik 

-tam te , icra hareketlerinin bitmesinden ya da 

fark  

2.1.3.3.  

olursak, hareket veya 

237Hukuki 

 

 

-

- 

 

eski yasa da, failin icra hareketlerini 

 

237 SOYASLAN 2020a, age, s.310.
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2.1.3.4.  

 

2.1.3.4.1. Genel Olarak 

Failin 

neticenin meydana 238 

Doktrinde genel olarak bir

 

239 

2.1.3.4.2. e 

; 

kdirde, sadece 

  

K

bir 

240 

Eski ttu. 

                                                           
238 SOYASLAN 2020a, age, s,312.
239 Adem 1994, age, s,235.
240 2022, age. s.439.



64

fiil

hallerini,   

ve madde 

kanun koyucu  ile  

 

-

 

 taktir yetkisi vererek yerinde bir karar 

hareketlerini 

yetkisini ortadan ka  

2.1.3.4.2.1. 

 

  

lerinin 
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a 

ihtimali 

tek , tekrar 

sonucu meydana  bu 

  

241 

 

242

r. 

243 

244 

                                                           
241  SOKULLU AKINCI,  Fatih 

Yener ; Adem  1994, age, s.225. 
242 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.267. 
243 Pervin AKSOY  2009, age. s.153. 
244  
 k Fehmi'nin asker 

telefonunu vererek 
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2.1.3.4.2.2. 

 

 

r.245 

 

Fail icra harek

iradesiyle engellemesi gerekir. 

icra edilmesi gerekmektedir.246 

 

247 

                                                           

 

Adliye Mahkemesi 1. Ceza Dairesinin 05/04/2021 tarih ve 2021/1058 Esas - 
"istinaf 

 
245  Koray 

ve BACAKSIZ 2022, age,  
age, 
2022, age. s.725-
SOYASLAN 2020a, age, s.319.

246 Nevzat TOROSLU ve Haluk TOROSLU 2021, age. s.267. 
247 SOYASLAN 1994, age, s.147-148.
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r. 248 

249 Her 

 konusu olamaz. 250 

251 

konusu olamaz. 252

 Bu durumun 

                                                           
248  -367. 
249  TCK, 93, 110, 168, 184/5, 192, 201, 221, 248, 254, 269, 274, 281/3, 282/5, 289/2, 293, 297/4, 316/2, 

, age, s.589. 
250

251 SOYASLAN 1994, age, s.147.
252 age, s.147.
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hale gelebilmektedir.253 

2.1.3.4.2.3.  

 

254 

255 

veya manevi nedenlerden 

 , 

maddi niteliktedir. 256B

 irse failin fiilindeki 

kesinti kendi iradesi son

ten sorumlu tutulur. 

Manevi ni

                                                           
253    
254 Mahm 2022, age. s.442. 
255 Timur 2021, age. s.508.
256 age. s.431; ERMAN 1997, age. s.440.
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icras

257 

Doktrinde  

258

i 

259 

 

 

kanaatinde ise ve bu kanaate 

260 

2.1.3.4.3. 

r 

2.1.3.4.3.1.  

 

                                                           
257  age, s.441. 
258  age, s.441. 
259 age, s.441; 

US-
260 -98 E. Ve 1983/194 K.

s.509.
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261 

262 

 icra hareketlerini tamamlamaktan 

263 

 ve derecede 

264 

Karine teorisini savunan yazarlara  bu hareketiyle 

265 

, n 

 

2.1.3.4.3.2. 

 

 

                                                           
261  
262 

 Ankara, S.1177  
263

264

265
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266 

etmelidir. 

sebeple 267 

al 

268 

2.1.3.4.4.  

 

 

 

 Burada 

burada , 

269 

270 

                                                           
266 , 

C.33, S.3-4,s.135. 
267 SOYASLAN 2020a, age, s.314; Haluk TOROSLU 2009, agm s.1180. 
268  

age, s.507; ERMAN 1997, age, s.439; Nevzat TOROSLU ve Haluk 
TOROSLU 2021, age, s.317. 

269 Devrim AYDIN 2009, age, s.238. 
270  , 

 52

i 
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271 

vam 

eder.272 

273

fail b

ale gelmesi 

274 

ir. 275 

 durumunda; 

276 Fakat an 

277 

 

durumunda 

                                                           
271 SOYASLAN 1994, age, s.147. 
272 Devrim AYDIN 2009, age, s.237; Haluk TOROSLU 2009, agm, s.1204. 
273 Devrim AYDIN 2009, age, s.237. 
274 age, s.238. 
275 SOYASLAN 2020a, age, s.318.
276 Devrim AYDIN 2009, age, s.239.
277 2020, age. s.479.
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failide icra hareketlerini tamamlamaktan 

278 

 

279 

 tirak eden 

tkili 

280 

yararlanamaz.281 

engel olur, veyahut kolluk 

kimseye haber vermeden olay yerinden 

yeri ihbar etse 

yararlanabilir. 282  durumunun da 

halde 

uygulayabilecektir. 283 

 

 

                                                           
278 Devrim AYDIN 2009, age, s.240. 
279  2020, age. s.479; Timur  2021 

age, s.509. 
280 Devrim AYDIN 2009, age, s.240; Timur  2021 age. s.434. 
281 age, s.509; s.128.
282 Devrim AYDIN 2009,age, s.240.
283
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284 

2.1.3.4.5.  

Kanun koyucu 

arak isabetli bir TCK Genel olarak icra 

alarak

U  isabetli bir 

. Fakat,   hem icra 

sonra sonu

  i  daha isabetli olurdu. 

 

 

 

 

, hafifletmesi ya da tazmin etmesi 

Kanun koyucu 

285 

284 SOYASLAN 1994, age, s.128.
285 SOYASLAN 2020a, age, s.319.



75

2.2.  

286 

287 

 

tutulur.  

K

 

2.  

 

Ceza hukukunda 

 

 

 

 

Kanun 

in idare 

288 

                                                           
286 2022, age. s.420-421.
287 Pervin AKSOY 2009, age. s.162.
288 SOYASLAN 2020a, age, s.287.
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cektir.289

 

 

. , yapma ve yapmama 

 

290 

y

291 

 yani 

 

                                                           
289 Pervin  2009, age. s.162. 
290 Faruk EREM 1997, age, s.316-317.
291 SOKULLU AKINCI, Fatih 

Yener .314-315.
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 tam 

Buna 

292 

3

 

failin 

failin icra 

dan sorumlu 

 

 

293 

il

292 SOYASLAN 1994, age, s.21-22.
293 2020, age. s.388.
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sebeb

294 

2.2.2. v  

kastta ise; fail fiilinin 

 

295 

                                                           
294 Bkz. C.G.K., T. 26.12.1983, 1-145/409  

1 CD., T. 11.10.2005, E. 2004/2921, K. 2005/2789: 

.  
 1.CD., T. 18.06.2001, 2838/2756:

  
 C.G.K., T. 14.12.1999, 1-278/308: 

.  
(2007), -82-83,  s. 31. 

 C.G.K., T. 28.5.1996, 1-106/112: - 
umet 

Bkz. Aksoy 
s.165.

295 SOYASLAN 2020a, age, s.435.



79

  

.  

 Kanun koyucunun bu 

 

 

 

 

di daha isabetli olurdu; 

(

 Denilseydi  da 

olur, daha isabetli olurdu.296 

 

fa

 

belirtm  

296 age, s.435.
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a da 

297

 

298failin 

 

 

299 

300 

 

301   kast

                                                           
297 , age. s.354. 
298  
299   age, s.163. 
300    

 
1983/1812 

301 an Yazarlar 
ERMAN 1997, age, s,408; 



81

  

 302 

 

n 

 

 

 failin 

 

kararlar kabul edilmesi 

                                                           
TOROSLU ve Haluk TOROSLU 

2021,  s. 312-313.
302 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.312.
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303 

 

2.2.3. ve  

304 

305 

                                                           
303 -131 E. ve 2005/167 K. 

) kast 

 
.

 

nelterek hedef 

 
yap

304 Nevzat TOROSLU ve Haluk TOROSLU 2021,age, s.226.
305 age, s.227.
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Failin 

306 

 

ekir. 307 

308 

 

                                                           
306 ALACAKAPTAN 1967, age,, s.145.
307 Adem 1994, age, s.162.
308 ALACAKAPTAN 1967, age, s.147.
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 III 

 

3.1. GENEL OLARAK 

kurumu da genel 

memektedir. 

 

3.2  

 olarak 

 

 eklinde 

 



85

iremeyecektir.309 

 

 Basit taksirde 

fail 

310 

311 

 

lar 

arada bulunamazlar. 

Doktrinde 

istenmemektedir. O zaman irade 

312 

313 kemesince 

314 

                                                           
309 SOYASLAN 2020a, age, s.444. 
310 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.247. 
311 SOYASLAN 1994, age, s.206. 
312  

s.206. 
313 . s. 177.
314 SOYASLAN 1994, age,s.206.
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315 fark etmeksizin taksirli 

 

3.3  

 

getirilmesidir. 

umursamamakta ya 

316 

317

ina

                                                           
315 TOZMAN 2008, age, s.9-10.
316 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.226.
317 2020 age. s.390.
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Doktrinde 

ve uygulama da kabul edilen 

 

 

318 

cenin meydana gelmemesi halinde 

319 

Kastt

sadece tasavvur edilmekten ibaret olsay

 

 

3.4  

za Kanununun 23. Maddesine 

 

 

318 SOYASLAN 2020a,age, s.346.
319 Adem 1994, age, s.162.
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kusu

 

dan da sorumlu 

320 

  

321 

sonuca sebebiyet vermektedir.  

 

 derken322 

, ikinci duruma ise diyerek 

323  

ere

sorunudur. bir sonucun meydana gelmesi 

324 

 

                                                           
320 Ceza Hukukunda Objektif Sorumluluk,  
321   
322 2020 age. s.394.
323 2011, age, s.311.
324 Pervin AKSOY 2009, age. s.181.
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325Bununla birlikte, failin 

326 

TC d

 

327 ;  

(TCK 9

328 

 

bulmaz. 

 , 

failin sorumlu tutu

                                                           
325 SOYASLAN 1994, age, s.205. 
326 , 

2020 age. s.396.
327 age. s.400.
328 age. s.400-401.
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329 

3.5. SIRF   

gerekirse ihmali veya icrai hareketin 

330 

, 

TCK m  331 

 halinde, icra 

yasada  

n

fail hareketi 

                                                           
329 s.856; 

Hakan  2017 age., s.413;  2020 age. 

da 

330 SOYASLAN 2020a, age, s.258.
331 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.321.
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 332 

333 

-

334 

gerekir.335 

3.6.  

 

336 

 

k verecek olursak; 

(TCK m.86) 

                                                           
332 SOYASLAN 1994, age, s.201. 
333 age, s.201. 
334 -495 E. Ve 1983/64 K. 

Bkz. Pervin 2009, age, s.187.
335 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.321.
336 age, s.124.
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hine kin ve (TCK 

m216/1), tehdit (TCK m.108) 337 

takd olacak bu 

 

Fakat 

 umunda, 

338 

 

Somut t ; F

 

; S

gerek

337 2020, age. s.270.
338 YASLAN 1994, age, s.205; Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s.320.



93

339 

 

r. 

 

3.7.  

340 341 

edirler. 342 

 

343

 

                                                           
339  s.184-185.  
340 ERMAN 1997,age, s.455. 
341  2020 age, s.220. 
342 2007,age. s.253.
343 2021 age, s.220;

, s.680.



94

3.8.  

Kanun koyucunun yap

 

 tamamlar. 344 

 

 olmak 

 

345 

 

 

346 

D  

-BALCI ve 

 

347 

; Acil servise getirilen hayati tehlikesi bulunan hastaya gerekli 

evl  ,  

u 

                                                           
344 SOYASLAN 2020a,age, s.341. 
345 age, s.342. 
346 ERMAN 1997,age, s.464-465.  
347 s.580; 

Mahmut 
EZ 2022, age, s.438.
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gerekir. 

348 

3.  

meydana gelmektedir. 

olur.349 

olabilir. 

gibi.350 

, 

 

dilemez. 351 

                                                           
348   , s.438.  
349 

 
350 Nevzat TOROSLU ve Haluk TOROSLU 2021, ages, s.320. 
351 Sahir ERMAN 1997, age, s.448; Pervin AKSOY 

SOKULLU AKINCI, Fatih 
Yener s. 351-352.
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3.8.2.  

 denir. 

 

da ise failin 

352 

  

radesi 

nedenle bu   Annenin 

ma seslerini  

h

halinde, bu ihmali ha

353 

(TCK 27

e  

 

352 2020 age. s.257-258.
353 age. s.342; SOYASLAN 2020a, age, s.342.
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354 

konusu olur. 

355 

3.9 RI 

 ve neticenin 

356

 

 

gerekmez i . 357

                                                           
354 SOYASLAN 1994, age, s.200. 
355

356 2020, age. s.273.
357 Pervin 2009, age. s.192.
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-

-

ifade edecek olursak ka

358 

Z

gerekir. 

Do

359

 

k

360 

361 

                                                           
358   25. 
359 Adem  1994, age, s.220. 
360 

361 Erdal YERDELEN (2014), Dergisi
S.18, s.142.
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362 

 Nitekim 

363, 

364 

3.10.   

 

y  Kanun 

365 

                                                           
362 Adem  1994, age  

 2011, age, s.216. 
363 eketle Ceyhan istikametine 15 km. kadar 

hareketlerini tamamlaya

y 5. CD., T. 8.10.1991, 310/4098. 
364 

rak eylemi 

2021/23386 K. 
365 Nevzat TOROSLU ve Haluk TOROSLU 2021, age, s  

 (Bkz.  SOYASLAN 1994, age, s.195) ya da 
(Bkz. Pervin AKSOY 2009, age, s.195; Zeki 

2011, age, s.345; 
denilmektedir.
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366 

367  

 

3.10.1.  

368

 

 

cebir ve 

 

                                                           
366 2011,age, s.331.
367

368
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 369 

si gerekir. 

ar. 370 

kanaatindeyiz.371 

372 i 

h ni 

 veya 

373 

 edilebilmesi icra hareketleri 

halinde gerekli ve yeterli kabul edilecek  

                                                           
369   AN 2020c, age, s.801-802. 
370 

 
371 Nevzat TOROSLU (1995), Ankara Barosu Dergisi

s.592.  
372 Nevzat TORO

neticeleri 

373

59.
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374 

375 

 

olup

 

3.10.2.  

;  

 

;  

 eklinde  

376 

Kanun 

maya, faaliyetlerine son vermeye, tamamen veya 

                                                           
374  

S.2012/1, s.290.
375 , age, s.197.
376 , s.590-591.
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K

eng

377 

3.10.3.  

 

nite  

   

  

  

 

377 SOYASLAN 1994, age, s.199.
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edilecektir. i derecesinde olan 

 

herhangi bir fark yoktur. 

3.10.4.  

 

378 

 d  

; 

 

   

failin fiilinin neticeye 

 fiili 

379 

 

 

378 OYASLAN 2020c, age, s.822.
379 age, s.822.
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380 

3.10.5.   

,  

  

 

381 

  

 

3.10.6.  

Maddesinde, Kamu 

 

 

380 SOYASLAN 1994, age, s.199.
381 SOYASLAN 2020c, age, s.113. 
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Yasa  

 

 kendisine 

 

382 bu

 

eylemin 

u 

 Burada 

 

 

3.10.7. veya  

;  

 

 

 

382 age, s.701.
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Burada ilti  

383 

 

3.10.8. D  

383
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. Bu 

durumda fail Kast

 

 

n hukuki menfaate binaen 

vb gibi konularda 

 

 

  

 

Son
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3.11  

 

 

384 

sadece 

 

 

385Fakat her ne kadar doktrinde ve uygulamada386 

; 

                                                           
384  2020, age.  s.232. 
385 SOYASLAN 1994, age, s.206; ERMAN 1997,age, s.444-445; 

 SOKULLU AKINCI,  Fatih 
S.  s331;  2022,age. 
s.422. 

386 YAR. 2. CD., E: 2021/1880, K: 2021/11416, 0 ,  

ortadan ka

-



110

 diy  

387

388 

 

 

 

 

 

 

 

                                                           
387  age, s. 591. 
388 Madde 3- -6545/89 md.)

 
a) Tic  
b)  
c) 

, metanol ve 
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Kanunilik ilkesinin 

 

anlam kazanan bir 

 

 

i menfaat 

gerekir. Burada f

 

tehl
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evi 

  

 

lerinin 

sunda yeterli 

 

  icra 

tek tek ele 



113

 

ten 

 

 

 

 

 

konusu olamaz. 

ir

belirttik
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akd

da kanaatimizce 

ilkesiyle  

- 

h

 

 

. 

 

 

failin 

 

ndeki eksiklikler ve uygulamada ki 
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E

 

 Kanun 

koyucu  doktrindeki 

 

nlemeler yaparak son verebilir. 
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